STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHI NA LA SHA REAVES, A M NCR
CH LD, BY AND THROUGH HER NEXT
FRI ENDS, SHEI LA SI NCLAI R, AND
APRI L REAVES; SHEI LA SI NCLAI R

| NDI VI DUALLY, AND AS LEGAL
GUARDI AN OF CHI NA LA" SHA REAVES
AND APRI L REAVES, | NDI VI DUALLY,
AND AS MOTHER OF CHI NA LA' SHA
REAVES,

Petitioners,
VS. Case No. 06-0920N

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCCI ATI ON

Respondent ,
and
ORLANDO REGQ ONAL HEALTHCARE
SYSTEM [INC., d/b/a ARNOLD
PALMER HOSPI TAL,

| nt er venor.
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FI NAL ORDER

Wth the parties' agreenent, this case was resolved on an
agreed record.

STATEMENT OF THE | SSUE

At issue is whether China La' Sha Reaves (China), a m nor,
qualifies for coverage under the Florida Birth-Rel ated

Neur ol ogi cal Injury Conpensation Plan (Pl an).



PRELI M NARY STATEMENT

On May 14, 2006, Sheila Sinclair, individually and as | egal
guardi an of China La' Sha Reaves, a mnor, and April Reaves,

i ndividually and as nother of China La' Sha Reaves, a m nor,
filed a petition (claim with the D vision of Adm nistrative
Hearings (DOAH) for conpensation under the Pl an.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association (NICA) with a copy of the claimon
March 15, 2006; and on March 27, 2007, follow ng a nunber of
extensions of time within which to do so, N CA responded to the
claim and gave notice that it was of the view that China did
not suffer a "birth-related neurological injury,” as defined by
Section 766.302(2), Florida Statutes, and requested that a
hearing be scheduled to resolve the issue. In the interim
Ol ando Regi onal Healthcare System Inc., d/b/a Arnold Pal ner
Hospital, was accorded leave to intervene.

Pursuant to notice, a hearing was schedul ed for Novenber 7,
2007, to resolve whether the claimwas conpensable. However, on
Cct ober 24, 2007, the parties filed an Agreed Mdtion to Submt
Cause Upon an Agreed Record of Counsel, in |lieu of a hearing.
The parties' notion was granted by Order of Cctober 26, 2007,

and the hearing schedul ed for Novenber 7, 2007, was cancel ed.



The parties filed their Agreed Record of Counsel on
Oct ober 25, 2007, and the nedical records to be considered on
Cctober 26, 2007, and Cctober 29, 2007.

By Order of October 26, 2007, the parties were accorded
until Novenber 5, 2007, to file proposed final orders.
Respondent elected to file such a proposal, and Petitioners
adopt ed Respondent's proposal. The parties' proposal has been
dul y- consi der ed.

FI NDI NGS OF FACT

Stipul ated facts

1. April Reaves is the nother of, and Sheila Sinclair is
the | egal guardian of, China La' Sha Reaves, a minor. China was
born a Iive infant on Septenber 6, 2001, at Ol ando Regi onal
Heal t hcare System Inc., d/b/a Arnold Pal mer Hospital, Ol ando,
Florida, and her birth wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services during
China's birth was Penny Ann Danna, MD., who, at the tine, was a
"participating physician" in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766. 302(7), Florida Statutes.

3. April Reaves was provided notice as required by Section

766. 316, Florida Statutes.



4. The Agreed Record does not denonstrate that China
suffered a "birth-rel ated neurol ogical injury,"” as defined by
Section 766.302(2), Florida Statutes.

Cover age under the Pl an

5. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
the course of |abor, delivery, or resuscitation in the i nmedi ate
postdelivery period in a hospital, which renders the infant
permanent|ly and substantially nentally and physically inpaired.”
§ 766.302(2), Fla. Stat.

6. Here, the parties' stipulation that "[t] he Agreed
Record in this matter does not show that China La' Sha Reaves
suffered a "birth-rel ated neurol ogical injury' under Section
766. 302(2), Fla. Stat.," is consistent with the record, which
denonstrates that China's inmpairnments are nost |ikely
devel opnent al | y based, as opposed to birth-rel ated.
Consequently, the record fails to support the conclusion that
China suffered a "birth-related neurological injury," as

required for coverage under the Plan.



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

8. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains” relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

9. The injured infant, her or his personal representative,
parents, dependents, and next of kin, nmay seek conpensation
under the Plan by filing a claimfor conpensation with the
Division of Adm nistrative Hearings. 88 766.302(3), 766.303(2),
and 766.305(1), Fla. Stat. The Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Associ ation, which adm nisters
the Plan, has "45 days fromthe date of service of a conplete
claim. . . inwhich to file a response to the petition and to
submt relevant witten information relating to the issue of
whether the injury is a birth-related neurol ogical injury.”

§ 766.305(4), Fla. Stat.

10. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is

approved by the adm nistrative |aw judge to whomthe cl ai mhas



been assigned. § 766.305(7), Fla. Stat. If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

11. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeke the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurological injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i mmedi ate postdelivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm nistrative | aw judge concludes that the "infant has

sustained a birth-rel ated neurol ogical injury and that



obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

12. Pertinent to this case, "birth-rel ated neurol ogi cal
injury” is defined by Section 766.302(2), Florida Statutes,
t o nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a

mul tiple gestation, a live infant weighing
at | east 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nental |y and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

13. Here, the proof failed to support the conclusion that,
nore |ikely than not, China's neurologic inpairnments were the
result of an injury to the brain or spinal cord caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation in the inmediate postdelivery
period in the hospital. Consequently, given the provisions of
Section 766.302(2), Florida Statutes, China does not qualify for
coverage under the Plan. See also 88 766.309(1) and 766.31(1),

Fla. Stat.; Humana of Florida, Inc. v. McKaughan, 652 So. 2d

852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is a

statutory substitute for common law rights and liabilities, it



shoul d be strictly constructed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

14. \Were, as here, the admnistrative | aw judge

determines that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . she or he [is required to] enter an
order [to such effect] and . . . cause a copy of such order to

be sent imediately to the parties by registered or certified
mail." 8§ 766.309(2), Fla. Stat. Such an order constitutes
final agency action subject to appellate court review

§ 766.311(1), Fla. Stat.

CONCLUSI ON

ORDERED t he claimfor conpensation filed by Sheila
Sinclair, individually and as | egal guardian of China La' Sha
Reaves, a minor, and April Reaves, individually and as not her of

Chi na La' Sha Reaves, a mnor, is dismssed with prejudice.



DONE AND ORDERED t his 7th day of Novenber, 2007, in

Tal | ahassee, Leon County, Flori da.

ot

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of Novenber, 2007.

COPI ES FURNI SHED
(Via Certified Mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7005 1820 0002 9840 8639)

David R Best, Esquire

Best & Anderson, P.A.

Bank of Anerica Center

390 North O ange Avenue, Suite 1875

Ol ando, Florida 32801

(Certified Mail No. 7005 1820 0002 9840 8646)

Francis E. Pierce, |11, Esquire
Cooney, WMattson, Lance, Bl ackburn,
Ri chards & O Connor, P.A.
111 North Orange Avenue, Suite 850
Post O fice Box 4850
Olando, Florida 32801
(Certified Mail No. 7005 1820 0002 9840 8653)



M chael Keith WIson, Esquire

Broad and Casse

390 North Orange Avenue, Suite 1400

Ol ando, Florida 32801-1641

(Certified Mail No. 7005 1820 0002 9840 8677)

Penny Ann Danna, M D

21 West Col unbi a Street

Ol ando, Florida 32806

(Certified Mail No. 7005 1820 0002 9840 8684)

Arnol d Pal mer Hospital for Wnen and Chil dren
92 West M Iler Street

Ol ando, Florida 32806

(Certified Mail No. 7005 1820 0002 9840 8691)

Char | ene W | oughby, Director

Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7005 1820 0002 9840 8707)

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency C erk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766.311
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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